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ABSTRACT:
This contribution responds to a request to identify possible regulatory issues that may have an impact upon the Department of Navy request for a dedicated NPA implemented as a nationwide geographical overlay. 
NOTICE:

The information in this document was developed through a collaborative effort by several state commission staff’s and is offered to the NANC Future of Numbering Working Group as a basis for discussion. The positions presented here are not attributed to any one state and any state reserves the right to add to, amend, or withdraw the contributions contained herein at anytime. 

Navy NPA and Regulatory Issues

1. Does the Department of Navy meet two of the key definitions in 47CFRCh.1 §52.5 (telecommunications carrier and telecommunications service) to be eligible for the assignment of numbering resources? 

47CFRCh.1 §52.5(g) Telecommunications carrier. A ‘‘telecommunications carrier’’ is any provider of telecommunications services, except that such term does not include aggregators of telecommunications services (as defined in 47 U.S.C. 226(a)(2)).
47CFRCh.1 §52.5(h) Telecommunications service. The term ‘‘telecommunications service’’ refers to the offering of telecommunications for a fee directly to the public, or to such classes of users as to be effectively available directly to the public, regardless of the facilities used.
2. If the Department of the Navy does not meet the criteria for a certificated carrier, are they eligible for the assignment of numbering resources? 

47CFRCh.1 §52.15(g)(2)(i) The applicant is authorized to provide service in the area for which the numbering resources are being requested;
3. There are several obligations certificated carriers are required to comply with when they are assigned numbering resources. If the Department of Navy is assigned numbering resources will they comply with these obligations in the management of the numbering resources? 

47CFRCh.1 §52.15(f) Mandatory reporting requirements
47CFRCh.1 §52.15(g)(3) Growth numbering resources. (iii) All service providers shall maintain no more than a six-month inventory of telephone numbers in each rate center or service area in which it provides telecommunications service.

47CFRCh.1 §52.15(h) National utilization threshold. All applicants for growth numbering resources shall achieve a 60% utilization threshold, calculated in accordance with paragraph (g)(3)(ii) of this section, for the rate center in which they are requesting growth numbering resources. This 60% utilization threshold shall increase by 5% on June 30, 2002, and annually thereafter until the utilization threshold reaches 75%.
47CFRCh.1 §52.15(j) Sequential number assignment. (1) All service providers shall assign all available telephone numbers within an opened thousands-block before assigning telephone numbers from an uncontaminated thousands-block, unless the available numbers in the opened thousands-block are not sufficient to meet a specific customer request. This requirement shall apply to a service provider’s existing numbering resources as well as any new numbering resources it obtains in the future.

47CFRCh.1 §52.15(k) Numbering audits. (1) All telecommunications service providers shall be subject to ‘‘for cause’’ and random audits to verify carrier compliance with Commission regulations and applicable industry guidelines relating to numbering administration.
4. Is the Department of Navy prepared to implement the requirements of thousands-block pooling and local number portability (LNP) in areas designated by federal and state regulatory authorities? 

The FCC’s Fourth Report and Order in CC Docket No. 99-200 and CC Docket No. 95-116, and Fourth Further Notice of Proposed Rulemaking in CC Docket No. 99-200 set forth requirements for carriers to comply with thousands-block pooling and local number portability (LNP) in the top 100 MSA's. 

Three states currently have open petitions to the FCC for delegated authority to implement local number portability in selected rate centers to conserve numbering resources.

5. The FCC in the Third Report and Order and Second Order on Reconsideration in CC Docket No. 96-98 and CC Docket No. 99-200 (FCC 01-362, released December 28, 2001) in paragraph 65 stated "Additionally, we do not wish to foster practices that encourage carriers to use numbering resources in a manner that segments service offerings or customer classes (e.g., using separate switches and blocks of numbering resources for specific services or customer classes). We find that such practices are inconsistent with our numbering resource optimization goals. [Italics added for emphasis]  Although new numbering resources are used by carriers to activate new switches, we encourage carriers to pursue other alternatives, such as pooling, to activate those switches and to prevent numbering resources from becoming stranded as the result of installing multiple switches in the same rate center. The safety valve mechanism should be narrowly applied to meet specific customer requests or to meet a carrier's immediate numbering needs. We nevertheless will allow states to consider requests from carriers with multiple switches in a given rate center to determine whether relief is warranted on a case-by-case basis." 

Although the topic was Safety Valve requests the Department of Navy request seems contrary to the statements of the FCC in this report and order. 

In addition, 47CFRCh.1 §52.19(c)(4) concerning area code relief states “(4) A technology-specific or service-specific overlay, which occurs when a new area code is introduced to serve the same geographic area as one or more existing area code(s) and numbering resources in the new area code overlay are assigned to a specific technology(ies) or service(s). State commissions may not implement a technology-specific or service-specific overlay without express authority from the Commission.” 
6. Many states have 7 digit dialing plans, and may have determined that 7-digit dialing (when possible) is in the public interest.  10-digit dialing is a possible consequence of a national overlay. The regulatory backlash from consumers having to dial 10 digits as well as businesses having to upgrade premises equipment could be immense. 

47CFRCh.1 §52.19(c)(3)(i) and (ii) states

(3) An all services area code overlay, which occurs when a new area code is introduced to serve the same geographic area as one or more existing area code(s), subject to the following conditions:

(i) No all services area code overlay may be implemented unless all numbering resources in the new overlay area code are assigned to those entities requesting assignment on a first-come, first-serve basis, regardless of the identity of, technology used by, or type of service provided by that entity, except to the extent that a technology- or service-specific overlay is authorized by the Commission. No group of telecommunications carriers shall be excluded from assignment of numbering resources in the existing area code, or be assigned such resources only from the all services overlay area code, based solely on that group's provision of a specific type of telecommunications service or use of a particular technology; and

(ii) No area code overlay may be implemented unless there exists, at the time of implementation, mandatory ten-digit dialing for every telephone call within and between all area codes in the geographic area covered by the overlay area code.
7. 47CFRCh.1 §52.19(a) delegates authority to states for the implementation of area code overlays. Implementation of a nationwide area code overlay without input and decision by all states would seem to be contrary to this delegated authority. 

47CFR1 §52.19 (a) “State commissions may resolve matters involving the introduction of new area codes within their states. Such matters may include, but are not limited to: Directing whether area code relief will take the form of a geographic split, an overlay area code, or a boundary realignment; establishing new area code boundaries; establishing necessary dates for the implementation of area code relief plans; and directing public education efforts regarding area code changes.”

8. Precedent- From an administrative law perspective, if the FCC were to allow the DON to be assigned its own NPA, it may be acting in an arbitrary and capricious manner if similarly situated organizations requesting the same are not given their own NPAs.  The negative effect of these requests on NANP exhaust could be significant.

9. The number optimization touted by the DON is a chimera. Certainly, some NPAs in jeopardy may regain some numbers. However, there is no indication if the numbers returned by the DON will be in rate centers with a current need. They may turn out to be stranded in rate centers with little or no need. As these may or may not be pristine codes, re-homing to areas in need of numbers may not be possible. 

10. The DON proposal, on its face, is an exchange of approximated 1.4 million numbers for approximately 7.9 million numbers, thus reducing the available numbers in the NANP. 

11. Additional numbering resources will be made available in the NANP if national 10 digit dialing takes place. The "D" digit becomes available. However, the NANC taskforce looked at and discarded this as a recommended or necessary NANP expansion step. Making additional numbers available did not come out ahead in a cost/benefit analysis of D digit use. 

